But until recently, the National Labor Relations Board has never put partial strikes-refusals, short of a complete stoppage, to carry out reasonable orders of the employer-into this category of unprotected concerted activities.
0 If an employer discharged employees for engaging in a partial strike, he committed an unfair labor practice." He could insist that the partial strikers do his bidding or leave the plant, and if they refused, he could replace them in order to carry on his business. But if the employees applied for reinstatement on the employer's terms before their positions had been filled, he was compelled to take them back.' 2 447 (1947) (strike during life of contract containing no-strike clause); Scullin Steel Co., 65 N.L.R. B. 1294 (1946) (strike for wage increase during life of contract), enforced as modified on other grounds, 161 F.2d 143 (Sth Cir. 1947 
NOTES
Courts of Appeals, however, in a series of reversals of Board orders, have held that partial strikes are not protected by the Act. 3 The courts declare that employees have no right to defy any reasonable order of an employer unless they stop work completely.
14 Apparently these decisions are based on the desirability of limiting the extent to which the Act restricts management's traditional authority to discipline disobedient workers. Accordingly, employees have been denied protection from discharge if they defy orders to work customary overtime, 15 to process orders from a struck plant, 1 " to end a temporary work stoppage,' 7 or to work on a new hourly schedule."
3
The Board has now reversed its attitude toward partial strikes by following these decisions. In Elk Lumber Co. 19 it unanimously found one type of partial strike, the slow down, to be "so indefensible as to warrant the employer in discharging the participating employees."'" An employer, introducing a new method of carloading, changed the system of pay from a piece rate wage averaging $2.70 an hour in earnings to a flat hourly wage of $1.50. Immediately following these changes, output per carloading crew dropped to an average of 1 carload a day from the prior average of 1 2 carloads. The employees asserted that the new rate of output was equal to the quota in other plants in the area, and was a good day's work at the new wage. The employer expressed his dissatisfaction with the slow down and invited suggestions for increasing productivity. The employees maintained that greater productivity would result only from an increase in the hourly wage 14. See NLRB v. Montgomery Ward & Co., 157 F.2d 486, 496 (8th Cir. 1946) . The court stressed that it is implied in the contract of hiring that employees shall comply with all reasonable orders of the employer so long as they are not arbitrary or capricious. See also C.G. Conn, Ltd. v. NLRB, 108, F.2d 390, 397 (7th Cir. 1939) .
15. C.G. Conn, Ltd. v. NLRB, 108 F.2d 390,400 (7th Cir. 1939 ). 16. NLRB v. Montgomery Ward & Co., 157 F.2d 486,496 (8th Cir. 1946 . This would be an unprotected activity under the Taft-Hartley Act in any event, because it would constitute a secondary boycott. 61 STAT. 141 (1947) , 29 U.S.C. § 8(b) (4) (A) (Supp. 1950 ). 17. NLRB v. Condenser Corp. of America, 128 F.2d 67,77 (3d Cir. 1942 Sept. 23, 1950) . 20. Id. at 9. The Board relied on the test of indefensibility which it announced in Harnischfeger Corp., 9 N.L.R. B. 676, 686 (1938) : "We do not interpret this [Section 7 of the Wagner Act] to mean that it is unlawful for an employer to discharge an employee for any activity sanctioned by a union or otherwise in the nature of a collective activity. The question before us is, we think, whether this particular activity was so indefensible, under the circumstances, as to warrant the respondent, under the Act, in discharging the Stewards for this type of Union activity. We do not think it was." The trial examiner in the Elk case had held that the men were not discharged for engaging in a concerted activity, but that they were discharged for a concerted refusal to obey their employer. Elk Lumber Co., supra at 6, n. 5 [Report of Proceedings p. 102].
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or a return to a piece rate wage. The employer promised to report back to the carloaders after investigating practices in another mill. This report was never made. The employer never advised the employees of an output he considered satisfactory. Without warning, he discharged the protesting employees. The employees were not members of a union recognized by the employer, nor was there a collective bargaining agreement.
21
The Board upheld the action of the employer on the ground that this case was analogous to the Conn and Montgomery Ward cases, 22 in which the seventh and eighth circuits held that the Wagner Act did not protect partial strikes. The Board defined "slow down" as a conscious adoption by employees of a rate of production unsatisfactory to the employer and lower than the employees could have adopted, or would have adopted for more money.
2 5
It found that such an activity constitutes a refusal to accept reasonable terms of employment without engaging in a complete stoppage and therefore justifies discharge. 24 The implication is that all slow downs are unprotected.
The Board should not have regarded the Conn and Montgomery Ward decisions as controlling. For one thing, the Taft-Hartley Act, unlike the Wagner Act, specifically defines a "strike" so as to include slow downs. It is arguable that any form of partial strike is a "concerted interruption of operations by employees," and therefore a protected activity under the Taft-Hartley Act. It is significant to note that the court in the Conn case, 108 F.2d 390 (7th cir. 1939), selected a. definition of strike which excluded the partial strike: "The term 'strike' is applied commonly to a combined effort on the part of a body of workmen employed by the same master to enforce a demand for higher wages, shorter hours, or some other concession by stopping work in a body at a prearranged time, and refusing to resume work until the demanded concession shall have been granted." Id. at 397.
26. The principal argument of the General Counsel in the Elk case was that "at the time of the discharge there still had been no failure to comply with any command of management. If such activity [a slow down] is to be condemned by the Board, it should only be [Vol. 60 NOTES absence of a guide to production, had no alternative but to determine their own rate of output and to that extent work on their own terms.2
If the Board insists on regarding all slow downs as unprotected, then its definition of "slow down" is too broad. 28 The crucial consideration should be what constitutes normal output under the circumstances, not what output the employees could have adopted. 29 If it can be shown that an alleged slow down has resulted in less than normal production, then it might constitute a refusal to accept reasonable terms of employment. The determination of a norm is difficult." It would mean deciding how much slowness constitutes a slow down. The Board might arrive at a norm by considering evidence of output in other plants in the area, working under similar conditions. In the absence of a change in working conditions, the norm might be determined by past performance. Whatever the method of determination, dissatisfaction on the part of the employer is no criterion of normal production.
In the Elk case the limitation of production may have reduced output below normal; but in fact the Board had no evidence upon which to determine a norm. It compared rates of output under essentially different circumstances. The employer's unilateral introduction of new methods of done after there has been a deliberate refusal to do the Employer's bidding. Without a demand there cannot be a refusal." Brief of Counsel for the General Counsel, p. 4, Elk Lumber Co., 91 N.L.R. B. No. 60 (Sept. 23, 1950) .
27. Even if one accepts the view that the dissatisfaction of the employer was the equivalent of an order to increase production, it was still left to the employees to determine their own work pace. Workers, whether aware of it or not, form themselves into groups with customs, duties, and even rituals. The working group determines the output of individual members. Even with an assembly line method of production in which management may control the speed of the line, the amount of output may be determined by the informal organization. MOORE, op. cit. supra note 3, at 313-35; MAYo, THE SociAl. PROBLEMS OF AN INDUSTRIAL CIVILIZATION 79-82 (1945) . 28 . See text at note 23 supra. 29. In an earlier decision involving not a concerted slow down, but a slow down by a single employee, the Board arrived at its decision after considering evidence to determine normal output. The evidence indicated that the production record of the disciplined employee was the lowest among workers doing a similar job in the plant and below time-study estimates of the time required for the operation. The Board concluded that "a slowdown in a plant working on a high priority war contract is not a type of conduct which should be protected against reasonable disciplinary action .. " Underwood Machinery Co., 74 N.L.R.B. 641, 6.45, 646 (1947) .
A recent state case in which normal output was not accepted as a criterion is Stolper Steel Products Corp., 24 BNA Lab. Rel. Ref. Man. 1185 Man. (1949 . During wage negotiations on a new contract the union decided to produce at slightly above normal output (100%). There followed a reduction in output from 127% to between 100 and 105%. The Board ordered the union to cease and desist in the slow down. The dissent stressed the point that men should not be penalized for not producing at their maximum so long as they are not producing below normal.
30. (Oct.-Dec. 1942 ). 33. Incentive schemes involve wage rates which vary according to the output of individuals, groups, or departments. Profit sharing and co-partnership plans also may be classified as incentive schemes. CHEYFITZ, CONSTRUCTIVE COLLECTIVE BARGAINING (1947) .
34. Productivity under incentive schemes is generally higher than productivity under hourly wage systems. Reports by management to the War Labor Board on the operation of new wage incentive plans indicated that an increase in production of 40 per cent per manhour occurred during the first ninety days of incentive production. These reports covered one million workers. An American Management Association survey corroborated the W.L.B. reports. Wherever an incentive wage replaced hourly payments output per manhour increased 20 to 50 per cent. CHEYFITZ, CONSTRUCTIVE COLLECTIVE BARGAINING 70 (1947) . See also MILLIS & MONTGOMERY, ORGANIZED LABOR 396 (1945) .
Financial incentives, however, do not automatically cause increases in output. Cooperation among members of the group and confidence in management must exist before the offer of increased income operates as an incentive. In the Hawthorne experiment, workers [Vol. 60 NOTES mission that more could have been produced as an admission that less than a reasonable amount was actually being produced.
All these considerations should be irrelevant, however, because a slow down should be treated just like a complete stoppage. If an employer wishes to guard against a slow down, he can do so in the same manner as against a total stoppage-by seeking to insert in the collective agreement a provision prohibiting it. 35 And in any event he can lock out the partial strikers and seek to replace them unless they agree to work on his terms."
Moreover, the implication of the Board's decision that all slow downs are unprotected undermines the basic objectives of the Act. It invites industrial strife by forcing employees to resort to a strike in the form of a complete stoppage when a less drastic economic weapon might be used.
3 7 It also aggravates existing inequalities of bargaining power. Many unorganized workers and workers in financially weak or poorly organized unions are so insecure that they may be unable to risk a strike in the form of a complete stoppage." By depriving these workers of what may be their only effective in the Bank Wiring room were paid on a group incentive. "Work done was in accord with the group's conception of a day's work; this was exceeded by only one individual who was cordially disliked." MAYO, THE SociAl PROBLEMS OF AN INDUSTRIAL CIVILIZATION 42, 111 (1945) . Another factor limiting the effectivness of incentive schemes is the tendency of workers to believe that under a piece-rate system, output above a certain level results in a reduction of the piece rate. For example, a group of foundrymen held their pay to $5 per day for a year though they could easily have earned $10 a day. After the superintendent convinced them that the rate would not be cut, they stepped up production. 42 (Jan.-Mar. 1942) . This is by no means a peculiarly American phenomenon. The coal shortage behind the iron curtain was aggravated recently by a slow down among Czech miners, weary of speed-ups through incentives. N.Y. Times, Nov. 20, 1950, p. 1, col. 6. 35. See, e.g., AGREEMENT BETWEEN UAW-CIO AND THE FORD MOTOR Co., art. 5 § 3 (Sept. 28, 1949) : "The Union will not cause or permit its members to cause, nor will any member of the Union take part in, any sit-down, stay-in, or slow-down in any plant of the Company or any curtailment of work or restriction of production or interference with the operations of the company." If a union breaches an agreement of this sort, then its activity is not protected under the rationale of the Sands case. See note 6 supra.
36. See note 12 supra. 37. The Board has recognized this argument in a recent case. See Morand Brothers Beverage Co., 91 N.L.R.B. No. 58, at 4 (Sept. 25, 1950) (strike against only one member company of a trade association during negotiations with the association, rather than against all member companies, held to be protected under the Act). See also Harnischfeger Corp., 9 N.L.R. B. 676 (1938) , in which the Board found that the day shift's refusal to work overtime and the early arrival of the night shift were protected activities. Though these actions caused the employer considerable difficulty, "calling a strike would have occasioned much more serious difficulty, and it cannot be contended that employees may properly be discharged for calling a strike." Id. at 686.
38. Only 14 to 16 million workers in the United States are members of labor unions. Approximately 75% of the total labor force is unorganized. Size of Labor Unions in the United States, 71 MONTHLY LABOR REVIEW 113 (July 1950). In addition to unorganized method of concerted action, the decision hinders the growth of labor organization and withdraws protection from those least able to protect themselves from arbitrary actions of the employer.
39
Perhaps most important of all, the Elk decision impedes the development of labor-management cooperation essential to productive efficiency. It encourages an employer to make unilateral changes in working conditions because he knows that he can discharge those employees who engage in a slow down as a result of such changes. In turn, unilateral action by an employer tends to create a work climate in which employees limit output, either deliberately or instinctively.
4° Participation by employees in the determination of wages, methods of production, and production quotas promotes a spirit of confidence essential to the gradual elimination of restrictive practices. 41 In the final analysis, managerial authority depends 42, 43 (Jan.-Mar. 1942 ).
The instinctive nature of the slow down was revealed in a case study where members of a work team did not understand clearly the method of payment, which, though favorable to the employees, had been unilaterally introduced. "On first observation there was a tendency to ascribe this to an alleged habit of 'restricting output'; it was speedily found that this phrase expresses a gross simplification which is essentially untrue. Apparently it is not enough to have an enlightened company policy, a carefully devised (and blue-printed) plan of manufacture. To stop at this point, and merely administer such plan, however logical, to workers with a take-it-on-leave-it attitude has much the same effect as administering medicine to a recalcitrant patient. It may be good for him but he is not persuaded.
•... Wlith all the will in the world to cooperate he finds it difficult to persist in an action for an end he cannot dimly see." MAYO, THE HUMAN PROBLEMS OF AN INDUSTRIAL CIVI-LIZATION 119-121 (2d ed. 1946) . See also, GOMBERG, A TRADE UNION ANALYSIS OF TIME STUDY 95-106 (1948) .
41. The sharing by labor and management of decisions of practical concern to both remains one of the central problems of industrial relations. See Cox & Dunlop, Regulation of Collective Bargaining by the National Labor Relations Board, 63 HARv. L. REv. 389, 401-405 (1950) .
Although they do not all agree on details, industrialists, labor leaders and students of labor relations are convinced that some participation by workers in decisions affecting their everyday work lives is essential to the efficient operation of organizations. "iThe only successful organized human effort depends upon willing-even more, the enthusiastic-collaboration of all members of an organization .... To be enthusiastic in their collaboration, men must understand and agree upon the objectives toward which their efforts are directed .... They must share not only in the material rewards of accomplishment, but in the psychological rewards which come from being a hard hitting, self-governed and self disciplined team. Above all they must have confidence in their leaders, and they must know that their leaders [Vol. 60 
